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Summary

This workshop appraised Australian confiscation and related anti-money laundering (AML) laws for
their effectiveness and their compatibility with fundamental rights. Its backdrop was persistent
concerns with the circulation of ‘dirty money’ in Australia and the difficulties of calibrating confiscation
laws to achieve punishment objectives. Social scientists from law, criminology and politics joined
representatives from government and civil society over two days at UQ, to explore key issues around
the recovery of illicit wealth. This dialogue between sectors and across disciplines will be reflected in
a special journal issue that will enhance the research base on confiscation and AML measures in
Australia, supporting laws and policies that will both work and be just into the future.

Convenors

Dr Radha Ivory (UQ), Dr Gregory Dale (UQ), and Emeritus Professor Arie Freiberg AM, FASSA
(Monash).

Overview

Anti-money laundering measures seek to prevent and suppress the movement of illicit wealth through
the legitimate economy. Pioneered in the US ‘War on Drugs’, they were subsequently promoted
through international law as measures to combat various transnational crime types and related acts of
money laundering.

Australia was an early adopter of AML laws, including laws that enable confiscation. Now, throughout
Australia, confiscation is possible with and without proof of criminal conduct to the criminal standard in
a criminal trial. Indeed, in most states and territories, confiscation can occur simply on the basis that
persons cannot explain why their assets exceed their lawfully acquired wealth. Recently, Australia has
implemented so-called ‘Magnitsky’ laws and imposed so-called ‘Oligarch sanctions’, which use asset
freezes to respond to the commission of human rights abuses, acts of corruption and international
aggression in Ukraine.

The appeal of confiscation laws reflects both processes of global policy diffusion around money
laundering and the inner logic of confiscation as a sanction. Confiscation statutes are typically justified
as a means to prevent crime, remediate wrongdoing and, to a lesser extent, punish offenders. They
enable societies to express emotions such as disgust, resentment and envy, which may arise if
criminal offending goes unpunished. When adopted across borders, they promise to secure funds for
economic and social development and to combat the impunity of powerful economic and political
actors.

However, the scholarship reveals significant practical and principled objections to confiscation laws
and the wider anti-money laundering regime. The first challenge is effectiveness. The objectives of
confiscation and related AML laws are often hard to discern, and the predicate offences and money
flows are largely hidden. Both factors create significant challenges for measurement. When
confiscation is deployed to address crimes committed in Australia, the evidence of its ability to reduce
offending is emerging but limited. What are the goals of confiscation and AML laws and what is the
evidence that they achieve those outcomes?

The second challenge is respecting due process. Procedures that enhance the prospects of
confiscation may interfere with guarantees to a fair and lawful hearing, as well as rights to property
and equal treatment, of alleged offenders and ‘third’ parties to the crime. Further, both in Australia and
internationally, there are controversies about how governments reallocate confiscated wealth, in
particular, how they provide for victims of crime. Finally, confiscation and associated AML laws have
been associated with a neo-liberal turn in criminal justice policy, which increases surveillance by and



among non-state actors. In that way too, they may be at odds with liberal preferences for individual
freedom in the ‘private’ sphere. Presuming that they work, when are confiscation and associated AML
laws compatible with fundamental rights?

Sessions

These two core questions were the subject of the seven substantive sessions of the workshop:

1. ‘Evidencing effectiveness — The performance of confiscation and related anti-money
laundering (AML) laws’ commenced Day 1 with a showcase of research on the rationales
for confiscation laws. It heard about research that sought to measure the deterrent effect of
freezing orders and research that sought to explain confiscation laws as products of emotions
in policymaking. The session also reflected on the practice of executing asset freezes,
seizures and confiscation orders under proceeds of crime laws.

2. ‘Confiscation and individual rights (Part 1) — The principled limits on civil confiscation
schemes’ shifted the discussion to the effects of confiscation on non-offenders. A series of
vignettes illustrated the broad scope of state confiscation laws in Australia and their potential
impact on the families of alleged criminals, as well as victims of their crimes. The principled
reasons for protecting third parties in confiscation cases were also considered in this session,
using European human rights cases and restitution law as a guide.

3. ‘Confiscation laws and individual rights (Part 2) — The principled limits to unexplained
wealth orders (UWOs) and asset disclosure regimes’ then engaged with objections to
regimes that enable access information by threatening civil consequences for non-disclosure.
On one view, those processes further lower and shift the burden of proof, potentially casting
aspersions of guilt on ostensibly innocent parties. From another perspective, those processes
enhance financial accountability, particularly for misconduct that could otherwise be
committed with impunity beyond a country’s borders.

4. ‘Mapping a changing terrain — The global “threat landscape” for confiscation and
related AML laws’ closed Day 1 with a series of keynote addresses on Australian and
international experiences. The workshop heard about UK debates regarding the use of illicit
wealth laws to respond to the war in Ukraine and foreign corruption, as well as a 2022 report
on potential reforms to confiscation law in England and Wales. Closer to home, the session
considered the role of confiscation in achieving justice, including for victims of crime, in
diverse, multi-jurisdictional matters, as well as the balance between state and individual
interests in confiscation proceedings.

5. fRestraining wealth with economic sanctions — Magnitsky laws, Oligarch sanctions and
the global movement against impunity’ started Day 2 by reflecting on the so-called ‘freeze
to seize’ debate that has been launched in connection to the war in Ukraine. Many Western
countries have sanctioned the Russian state and associated individuals by freezing their
assets. Some advocate confiscating those frozen assets and using them to make reparations
to Ukraine. Both the political and emotional reasons for using such approaches were explored
in this session, as was the legal framework for that debate in Australia.

6. ‘Proceeds and technology — Adapting confiscation and related AML laws to the digital
economy’ turned to developments in computer science and how they are shaping public and
private sector efforts to give effect to confiscation and related AML laws. The challenge and
opportunities from technology ranged from difficulties tracking and seizing cryptocurrencies,
to ensuring rights to privacy and the protection of consumer data that is collected by financial
institutions in meeting their AML obligations.

7. ‘Dealing with confiscated assets — The use of dirty money to support victims of crime’,
closed the substantive part of the workshop with a discussion of how confiscation laws could
be used to repair the harms caused by organised and other serious forms of criminality. This
session considered an international case study and reflected on its implications for scholars
and policymakers in Australia.



Participants

The workshop’s twenty-nine participants included legal academics with diverse specialisations
(criminal, international, private, AML and consumer law), scholars of international relations and
criminology, and representatives from state and federal government bodies, the non-government and
private sectors, and legal practice. While most people attended in person, some joined the discussion
through video conferencing technology.

Outcomes

Designed and conducted in this way, the workshop enabled a discussion of confiscation and related
AML laws that was informed both by practice and current social scientific research. A selection of
academic papers from the workshop will be published in a special issue of the University of Western
Australia Law Review during 2024 and, in that way, made available online to the public free-of-
change. The academic findings of the special issue will be also shared with non-academic audiences
through anticipated online outputs next year.

Selected bibliography

Alldridge, Peter, Money Laundering Law: Forfeiture, Confiscation, Civil Recovery, Criminal Laundering and
Taxation of the Proceeds of Crime (Hart, 2003).

Alldridge, Peter, What Went Wrong with Money Laundering Law? (Springer, 2016).

Boucht, Johan, ‘Asset Confiscation in Europe: Past, Present, and Future Challenges’ (2019) 26 Journal of
Financial Crime 526.

Boucht, Johan, The Limits of Asset Confiscation: On the Legitimacy of Extended Appropriation of Criminal
Proceeds (Hart, 2017).

Crime and Corruption Commission, Queensland, Research Report: The Impact of Proceeds of Crime Action on
Offending Trajectories (Report, May 2022) <https://www.ccc.qld.gov.au/publications/impact-proceeds-crime-
action-offending-trajectories> accessed 28 September 2022.

Dale, Gregory, ‘Crime, Confiscation and Emotion’ (PhD Thesis, Monash University, 2022).

European Criminal Assets Bureau, Does Crime Still Pay? Criminal Asset Recovery in the EU: Survey of
Statistical Information 2010-2014 (Report, 2016) <https://www.europol.europa.eu/publications-
events/publications/does-crime-still-pay> accessed 30 September 2022.

Fernandez-Bertier, Michaél, ‘The History of Confiscation Laws: From the Book of Exodus to the War on White-
Collar Crime’ in Katalin Ligeti and Michele Simonato (eds), Chasing Criminal Money: Challenges and
Perspectives on Asset Recovery in the EU (Hart, 2017).

Freiberg, Arie, ‘Criminal Confiscation, Profit and Liberty’ (1992) 25 Australian and New Zealand Journal of
Criminology 44.

Freiberg, Arie and Richard Fox, ‘Evaluating the Effectiveness of Australia’s Confiscation Laws’ (2000) 33
Australian and New Zealand Journal of Criminology 239.

Gallant, Michelle M., Money Laundering and the Proceeds of Crime: Economic Crime and Civil Remedies
(Edward Elgar, 2005).

Gray, Larissa, Few and Far: The Hard Facts on Stolen Asset Recovery (International Bank for Reconstruction
and Development/The World Bank and the OECD, 2014) <https://star.worldbank.org/publications/few-and-far-
hard-facts-stolen-asset-recovery> accessed 21 July 2022.

Halliday, Terrence, Michael Levi and Peter Reuter, Global Surveillance of Dirty Money: Assessing Assessments
of Regimes to Control Money-Laundering and Combat the Financing of Terrorism (American Bar Foundation,
2014) <https://www.americanbarfoundation.org/publications/752> accessed 21 July 2022.

Ivory, Radha, ‘Asset Recovery in Four Dimensions: Returning Wealth to Victim Countries as a Challenge for
Global Governance’ in Katalin Ligeti and Michele Simonato (eds), Chasing Criminal Money: Challenges and
Perspectives on Asset Recovery in the EU (Hart, 2017).



Ivory, Radha, Corruption Asset Recovery and the Protection of Property in Public International Law: The Human
Rights of Bad Guys (CUP, 2014).

Ivory, Radha, ‘Due Diligence Debates in International Anti-Corruption and Money Laundering Law: From Content
to the Construction of Risk’ in Heike Krieger, Anne Peters and Leonhard Kreuzer (eds) Due Diligence in the
International Legal Order (OUP, 2020).

Kim, Hun Joon, and J.C. Sharman, ‘Accounts and Accountability: Corruption, Human Rights, and Individual
Accountability Norms’ (2014) 68 International Organization 417.

Ligeti, Katalin, and Michele Simonato, ‘Asset Recovery in the EU: Towards a Comprehensive Enforcement Model
beyond Confiscation? An Introduction’ in Katalin Ligeti and Michele Simonato (eds), Chasing Criminal Money:
Challenges and Perspectives on Asset Recovery in the EU (Hart, 2017).

Ryder, Nicholas, Money Laundering — An Endless Cycle? A Comparative Analysis of the Anti-Money Laundering
Policies in the United States of America, the United Kingdom, Australia and Canada (Routledge, 2012).

Sharman, Jason, The Money Laundry: Regulating Criminal Finance in the Global Economy (Cornell UP, 2011).

Sharman, Jason, A Despot’s Guide to Wealth Management: On the International Campaign against Grand
Corruption (Cornell UP, 2017).

Sharman, Jason, Michael G. Findley and Daniel L. Nielson, ‘Causes of Non-Compliance with International Law: A
Field Experiment in Anonymous Incorporation’ (2015) 59 American Journal of Political Science 146.

Skead, Natalie, et al, Pocketing the Proceeds of Crime: Recommendations for Legislative Reform (Australian
Institute of Criminology 2020) <https://www.aic.gov.au/sites/default/files/2020-07/CRG-27-1617-
FinalReport_0.pdf> accessed 27 September 2022.

Skead, Natalie and Sarah Murray, ‘The Politics of Proceeds of Crime Legislation’ (2015) 38 University of New
South Wales Law Journal 455.

Smith, Russell, and Amelia Hickman, Estimating the Costs of Serious and Organised Crime in Australia, 2020—
21, AIC Statistical Report 38 (Australian Institute of Criminology, 2022) available at
<https://www.aic.gov.au/sites/default/files/2022-
04/sr38_estimating_the_costs_of_serious_and_organised_crime_v2.pdf> accessed 27 September 2022.

Stessens, Guy, Money Laundering: A New International Law Enforcement Model (CUP, 2000).

UN Office on Drugs and Crime (‘UNODC’), Estimating lllicit Financial Flows Resulting from Drug Trafficking and
Other Transnational Organized Crimes (Report, 2011).

Young, Mary Alice, Banking Secrecy and Offshore Financial Centers: Money Laundering and Offshore Banking
(Routledge, 2013).



